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DISPUTE RESOLUTION  

Non-compliance with Antisuit Injunctions – 

When Does it Amount to Criminal Contempt?  
 

Introduction 
 

Can the pursuit of foreign court proceedings, in the face of an anti-suit injunction ("ASI"), amount to 

criminal contempt of court? This issue was considered by the England and Wales Court of Appeal 

(Civil Division) ("EWCA") in its recent decision in BHP Group v Municipio De Mariana [2026] EWCA 

Civ 294. 

 

Brief Facts 
 

Following the collapse of the Fundão dam in Brazil, more than 600,000 claimants, including 46 

Brazilian municipalities (the "MCs"), brought proceedings against the BHP group of companies 

("BHP") in the English Technology and Construction Court ("TCC"). The BHP group included BHP 

Brazil, which formed half of the joint venture that owned and operated the dam. BHP challenged the 

jurisdiction of the English courts, but the challenge was dismissed and the claims proceeded in 

England. 

 

Given the scale and complexity of the litigation, the English proceedings were case-managed in 

stages. One issue for the first-stage trial was whether the MCs had standing to sue outside Brazil. 

BHP argued that, under Brazilian law, the MCs were organs of the Brazilian state and could not bring 

foreign proceedings without proper Federal authorisation. 

 

The issue of standing was not confined to the English proceedings. It was also raised in Brazil before 

the Brazilian Supreme Federal Court ("STF") by the Brazilian Mining Association ("IBRAM"), which 

sought relief that would, if granted, stop or suspend the MCs' English claims. The complication was 

that, although IBRAM was the claimant on the face of the Brazilian proceedings, the MCs' case was 

that BHP had procured and funded those proceedings. It was on that footing that the MCs obtained an 

ASI consent order against BHP before the English courts, requiring it not to take steps to progress the 

Brazilian proceedings and to procure BHP Brazil to ask IBRAM to stop the proceedings. BHP complied 

with those obligations, but the Brazilian proceedings continued because the constitutional issue had 

already been placed before the STF. The contempt application against BHP therefore proceeded on 

the basis that, if BHP was behind the IBRAM proceedings, their continuation could be attributed to 

BHP. 
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The MCs sought criminal contempt orders, alleging that BHP had procured the IBRAM claim to 

interfere with the administration of justice in England. BHP applied to strike out that application. After 

failing below, BHP appealed to the EWCA and succeeded. 

 

Key Issue 
 

The key issue was whether the continuation of the IBRAM claim in Brazil, despite the ASI consent 

order, amounted to criminal contempt under English law. 

 

Decision of the Court 
 

The Court of Appeal began by emphasising the distinct purposes served by anti-suit injunctions and 

criminal contempt. An anti-suit injunction is directed towards the protection of private rights. It restrains 

foreign proceedings that are unconscionable, vexatious, oppressive, or brought in breach of 

contractual or equitable obligations. Criminal contempt serves a different function. It is concerned not 

with protecting a litigant from forensic disadvantage, but with protecting the public interest in the due 

administration of justice. 

 

That distinction shaped the Court's analysis. Conduct which may justify anti-suit relief does not 

necessarily amount to criminal contempt. The fact that foreign proceedings place pressure on English 

litigation, or even seek to hinder it, does not by itself make the conduct criminally improper. For 

criminal contempt to arise, there must be conduct that improperly interferes, or creates a sufficient risk 

of interference, with the administration of justice itself. 

 

The Court considered that question against the backdrop of comity. Where a foreign court is asked to 

determine an arguable issue falling within its own jurisdiction, the English court will ordinarily respect 

that process, even if the foreign proceedings may have significant consequences for ongoing litigation 

in England. It followed that the invocation of a foreign court's jurisdiction will not ordinarily be treated 

as criminally improper merely because it is capable of affecting English proceedings. It is only in 

exceptional cases that recourse to foreign anti-suit relief will cross the threshold from legitimate 

litigation strategy into criminal contempt. 

 

Application 

 

Applying those principles, the EWCA treated the IBRAM claim as an arguable attempt to have the STF 

determine a Brazilian constitutional issue: whether the MCs, given their public-law status, could pursue 

claims outside Brazil. 

 

Because that issue was properly arguable and was placed before Brazil's highest court, the 

continuation of the STF proceedings could be treated as a good-faith invocation of that court's 

jurisdiction, not as a criminal interference with the English proceedings. 

 

The timing of the IBRAM claim, shortly before the English trial, increased its practical impact on the 

TCC proceedings. However, timing alone did not convert an arguable foreign constitutional claim into 

criminal contempt. 

 

The EWCA therefore allowed BHP's appeal and struck out the MCs' application for permission to bring 

committal proceedings for criminal contempt. 
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Practical Takeaways 
 

1. Foreign ASI relief will rarely amount to criminal contempt.  The conduct must be improper and 

must interfere, or risk interfering, with the administration of justice. The ordinary remedy for breach 

of an ASI remains civil contempt. 

 

2. ASIs and criminal contempt protect different interests.  ASIs protect private litigant interests; 

criminal contempt protects the public interest in the administration of justice. Oppressive or 

vexatious conduct for ASI purposes is not automatically criminal. 

 

3. Timing alone is insufficient.  Late commencement of foreign proceedings may increase practical 

interference with English proceedings, but does not by itself establish the elements of criminal 

contempt. 

 

4. Comity remains central.  Where a foreign court has competent jurisdiction and the claim is 

properly arguable, English courts will be slow to characterise the foreign process as criminally 

improper. 

 

Conclusion 
 

The EWCA's decision confirms that criminal contempt is not a routine enforcement tool for ASIs. Even 

where foreign proceedings affect English litigation, criminal sanctions will be reserved for exceptional 

cases involving improper interference with the administration of justice. Good-faith proceedings before 

a competent foreign court will rarely meet that threshold. 

 
If you have any queries on the above, please feel free to contact our team members set out on this 

page. For regional Shipping & International Trade matters, please see Rajah & Tann Asia's Regional 

Shipping Practice for more information. 

 

 

 

 

 

https://www.rajahtannasia.com/our-practices/shipping/
https://www.rajahtannasia.com/our-practices/shipping/
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Contacts 

 
SHIPPING & INTERNATIONAL TRADE 
 

V Bala 

PARTNER 
 
D +65 6232 0383 
bala@rajahtann.com  
 

 Wu Junneng 

PARTNER 
 
D +65 6232 0677 
junneng.wu@rajahtann.com  
 

 

Please feel free to also contact Knowledge Management at RTApublications@rajahtann.com.  
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Regional Contacts 
Cambodia 

Rajah & Tann Sok & Heng Law Office 

T  +855 23 963 112 | +855 23 963 113   

kh.rajahtannasia.com 

 Myanmar 

Rajah & Tann Myanmar Company Limited 

T  +951 9253750 

mm.rajahtannasia.com 

   

China 

Rajah & Tann Singapore LLP 

Representative Offices 

Shanghai Representative Office 

T  +86 21 6120 8818    

F  +86 21 6120 8820 

 

Shenzhen Representative Office 

T  +86 755 8898 0230 

cn.rajahtannasia.com 

 Philippines 

Gatmaytan Yap Patacsil Gutierrez & Protacio  

(C&G Law)  

T  +632 8248 5250   

www.cagatlaw.com 

 

Singapore   

Rajah & Tann Singapore LLP 

T  +65 6535 3600   

sg.rajahtannasia.com 

Indonesia 

Assegaf Hamzah & Partners 

Jakarta Office 

T  +62 21 2555 7800    

F  +62 21 2555 7899 

 

Surabaya Office 

T  +62 31 5116 4550    

F  +62 31 5116 4560 

www.ahp.co.id 

  

Thailand 

Rajah & Tann (Thailand) Limited 

T  +66 2656 1991    

th.rajahtannasia.com 

 

Vietnam 

Rajah & Tann LCT Lawyers 

Ho Chi Minh City Office 

T  +84 28 3821 2673 | +84 28 3521 2832 

 

Hanoi Office 

T  +84 24 3267 6127 | +84 24 3267 6128 

vn.rajahtannasia.com 

  

Lao PDR 

Rajah & Tann (Laos) Co., Ltd. 

T  +856 21 454 239    

la.rajahtannasia.com 

 

 
Malaysia  

Christopher & Lee Ong 

T  +603 2273 1919    

F  +603 2273 8310 

www.christopherleeong.com 

   
 

Rajah & Tann Asia is a network of legal practices based in Asia. 

 

Member firms are independently constituted and regulated in accordance with relevant local legal requirements. Services provided by a member firm are 

governed by the terms of engagement between the member firm and the client. 

 

This Update is solely intended to provide general information and does not provide any advice or create any relationship, whether legally binding or otherwise. 

Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or damage which may result from accessing or relying on 

this Update. 
 

https://protect.checkpoint.com/v2/___http:/www.cagatlaw.com___.YzJ1OnJhamFoYW5kdGFubjpjOm86ZTVkNmFiYTZjMjI3MDExNzgyZmYyYmUzMzU5YmU4ODM6NjpiODM2OjMxN2RmYjIzMjMzMmZjNjdhMDU4M2M0MmZjNjA1ZjZhNzVmY2FiNGJjNTYxYTY3NjE1YmJjZmUzZGRmNWU3YmI6cDpUOk4
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Our Regional Presence 
        

 
 
 
 
 

Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.  We place strong 
emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical yet creative approach in dealing with 
business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to offer access to excellent legal expertise in more than 
100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Cambodia, China, Indonesia, Lao PDR, Malaysia, Myanmar, the Philippines, 
Singapore, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through international 
treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly displayed, broadcast (including 
storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) without the prior written permission of Rajah & Tann 
Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended to provide a general 
guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course of action as such information may not 
suit your specific business and operational requirements. It is to your advantage to seek legal advice for your specific situation. In this regard, you may contact the 
lawyer you normally deal with in Rajah & Tann Singapore LLP or email Knowledge Management at RTApublications@rajahtann.com. 
 

 


