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This judgment is subject to final editorial corrections approved by the
court and/or redaction pursuant to the publisher’s duty in compliance
with the law, for publication in LawNet and/or the Singapore Law
Reports.

Tembusu Growth Fund Ltd
v
ACTAtek, Inc and others

[2017] SGHC 251

High Court — Suit No 642 of 2012
Vinodh Coomaraswamy J
20, 27 January; 24 April 2017

19 October 2017
Vinodh Coomaraswamy J:
Introduction

1 Tembusu Growth Fund Ltd (“Tembusu”) is a venture capital fund which
invests in technology start-up companies. In January 2012, it invested S$1.5m
in ACTAtek, Inc (“AI”), through a convertible loan agreement (“CLA”). In May
2012, Tembusu declared a default under the 2012 CLA. The grounds it relied
on were that Al had used the proceeds of the loan extended to it under the 2012
CLA in breach of contract.

2 Three months after declaring the default, Tembusu brought this action
against Al its chief executive officer, Thomas Wan, and three other defendants.
In this action, Tembusu sought damages for breach of the 2012 CLA and for
fraudulent misrepresentation in inducing Tembusu to enter into that agreement.

In response, Al and Mr Wan brought a counterclaim for damages against
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Tembusu. In relation to Tembusu’s claim in contract, their position was that Al
did not breach any of the terms of the 2012 CLA and that it was in fact Tembusu

who was in breach of contract.

3 I allowed Tembusu’s claim against Al and Mr Wan but dismissed its
counterclaim. 1 also dismissed Tembusu’s claim against the three other
defendants. The three exonerated defendants are of no further significance in
this matter. For convenience, therefore, the term “defendants” in this judgment

will be used to refer only to Al and Mr Wan.

4 The defendants appealed against my judgment to the Court of Appeal.
Their appeal succeeded. The Court of Appeal held that Al had committed no
breach of the 2012 CLA and that it was instead Tembusu who had committed
an anticipatory repudiatory breach of that agreement. The Court of Appeal
remitted this action to me to assess the damages which Tembusu must pay by

reason of that breach.

5 The defendants’ principal claim in the assessment is that Tembusu’s
breach derailed AI’s planned initial public offering (“IPO”) and thus caused
both defendants to lose an opportunity to own shares in a listed company worth
some NZ$30.5m. I have rejected the defendants’ claim. I have held that Mr Wan
is not entitled to any damages whatsoever because he is not a party to the 2012
CLA. He therefore has no standing to claim contractual damages from Tembusu
under that agreement. Al was Tembusu’s only counterparty to the 2012 CLA.
But I have awarded it only nominal damages of S$1,000 for breach of that
agreement. | find that it did not suffer any loss as a result of the failed listing.

Even if it did, I find also that Tembusu’s breach did not cause the failed listing.
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6 In the first tranche before me, both liability and quantum were in issue.
The parties therefore agreed to proceed on the assessment of damages without

a fresh evidential phase. They rely only on the evidence adduced at that tranche.

7 The defendants have appealed against my decision. I therefore now set

out my reasons.

Background
ACTAtek, Inc and Mr Wan

8 Al is a company incorporated in the Cayman Islands. It is the holding
company for a group of companies referred to loosely as the ACTAtek Group.
Its business is to provide identification management solutions. The group
consists of wholly-owned subsidiaries of Al which are incorporated in

Singapore, Hong Kong, the UK, the US and Canada.

9 Mr Wan is the chief executive officer and a director of both Al and its

Singapore subsidiary. He co-founded the ACTAtek Group in 2007.

Tembusu invests in AI

10 In June 2007, Tembusu and AI entered into a CLA under which
Tembusu lent US$1.5m to Al. Towards the end of 2011, Tembusu and Al
agreed on a term sheet for Tembusu to extend a further convertible loan of

S$1.5m.

11 Around the same time, in November 2011, AI, Mr Wan and Tembusu
were introduced to a New Zealand company called Investment Research Group
Limited (“IRG”) to discuss Al’s planned IPO. IRG is a firm of investment

consultants carrying on business in New Zealand. IRG was represented in these
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discussions by Brent King, its managing director. Mr King explained to the
parties the process for listing Al on the New Zealand Alternative Market
(“NZAX?), a stock exchange designed for small to medium-sized businesses. A
listing on the NZAX must be supported by a sponsor. The purpose of the
sponsor is, among other things, to assess the company’s credibility and to assist
the company with regulatory compliance. IRG had acted as a sponsor for other

companies listed on the NZAX and was to be AI’s sponsor.

12 In January 2012, Tembusu and Al signed a CLA by which Tembusu
agreed to extend a second convertible loan to Al. This time, the amount of the

loan was S$1.5m rather than US$1.5m.

13 The key terms of the 2012 CLA were as follows:

(a) By cl 5.1, Tembusu was obliged to convert its loan into shares in
Al ifan IPO took place before 30 June 2013 and had an option to convert
its loan into shares in Al if there was no IPO by that date. In both cases,
the conversion price was to be at a 50% discount to the assessed value

of AI’s shares.

The important point to note here is that Tembusu had an obligation to
convert its loan into shares upon an IPO rather than an option to do so.
This point was critical to the Court of Appeal’s finding that Tembusu
was in anticipatory repudiatory breach of the 2012 CLA (see [70]-[81]
below).

(b) By cl 6.2, Tembusu had the right to appoint a non-executive
director to AI’s board. Tembusu’s first nominee to AI’s board was one

Daniel Lee.
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() By cl 8.1(e), Tembusu had the right to declare a default if: (i) Al
was in material breach of any of its obligations under the 2012 CLA;
and (ii) Al failed to remedy that breach within 30 days of committing it,

provided that the breach was capable of being remedied.

(d) By cl 8.2, a default made Tembusu’s S$1.5m loan to Al
immediately repayable together with interest on it at 15% per annum

compounded annually.

14 To satisfy a condition precedent of Tembusu’s obligation to lend under
the 2012 CLA, Mr Wan prepared and delivered to Tembusu a document titled
“Use of Proceeds” (“UOP”). That document set out AI’s intention as to how it
proposed to use the S$1.5m loan which Tembusu was to extend to it under the

2012 CLA. Upon receipt of the UOP, Tembusu disbursed the loan.

15 In February 2012, Al gave IRG its formal mandate to list Al on the
NZAX. IRG proceeded to prepare Al for listing. The precise steps to be
completed for the listing are set out at [99] below. The important point is that
the actual vehicle to be listed was to be a new special purpose vehicle to be
incorporated in New Zealand, ACTAtek Ltd (“ACTNZ”). ACTNZ would
acquire from Al all of the shares in all of AI’s subsidiaries at a value of
NZ$30.5m in exchange for ACTNZ issuing and allotting to Al 121.4m new
shares in ACTNZ.

Tembusu declares a default

16 In May 2012, Tembusu discovered that Al had used part of the proceeds
of the 2012 CLA to repay a loan of US$260,000 which it owed to a shareholder
of Al, Hectrix, Inc. Mr Wan is a shareholder of Hectrix, Inc. Although this loan
pre-dated the 2012 CLA, Al had failed to disclose it to Tembusu in the
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negotiations for the 2012 CLA. Further, the UOP (see [14] above) had made no
mention of AI’s intention to use the proceeds of the 2012 CLA to repay this
loan. Tembusu was also alarmed because Mr Wan effected the repayment
without approval from AI’s board. As a result, Tembusu’s nominee on the board

(see [13(b)] above) was not alerted to the repayment.

17 Tembusu considered Al’s use of the proceeds of the 2012 CLA to repay
this loan to be a breach of contract. On 16 May 2012, Tembusu’s solicitors wrote
to Al declaring a default under the 2012 CLA.' The default was said to be: (a)
the failure to disclose the Hectrix loan, constituting a breach of warranty under
the 2012 CLA; and (b) AI’s use of the proceeds of the 2012 CLA to repay the
Hectrix loan without Tembusu’s consent, the repayment not being a use set out
in the UOP. This letter also contained a demand for Al to repay the entire
principal advanced under the 2012 CLA by 23 May 2012, failing which

Tembusu would commence proceedings.

18 Al did not repay Tembusu as demanded. In August 2012, Tembusu

commenced this action.

19 ATl’s listing on the NZAX did not take place. Whether that was caused
by Tembusu is one of the principal disputes in this case and is an issue to which

I will return.

The litigation

20 Tembusu’s claim which is relevant for present purposes was its claim in
contract that Al had breached an express or an implied term of the 2012 CLA
which obliged Al to use the proceeds of the 2012 CLA only for the uses set out

! Thomas Wan’s Affidavit of Evidence-in-Chief dated 9 May 2014 at pp 1107 to 1108.
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in the UOP. Tembusu’s case was that this breach entitled it to declare a default,
and that the default it had declared on 16 May 2012 had accelerated Al’s
obligation to repay the S$1.5m lent under the 2012 CLA. In addition, Tembusu
argued that the default under the 2012 CLA had triggered a cross default under
the 2007 CLA and had accelerated AI’s obligation to repay the US$1.5m

advanced under the earlier CLA as well.

21 The defendants ran a common defence. On Tembusu’s breach of
contract claim, their principal defence was that there was no express or implied
term in the 2012 CLA which restricted how Al could use Tembusu’s loan
extended under that agreement. Alternatively, even if there were such a term,

the breach of that term did not entitle Tembusu to declare a default.

22 The defendants brought a counterclaim against Tembusu for losses
suffered as a result of Tembusu’s acts and omissions. The counterclaim in
contract alleged that Tembusu was in breach of the 2012 CLA and had caused
AT’s failure to list.

23 The trial of this matter took place before me on both liability and
quantum. I found the defendants to be liable to Tembusu. I held that the 2012
CLA contained an implied term limiting AI’s right to use the proceeds of
Tembusu’s loan and that AI’s payment to Hectrix was a material breach of that
term which entitled Tembusu to declare a default. I therefore entered final
judgment for Tembusu for S$1.5m and interest (being its claim under the 2012
CLA), US$1.5m and interest (being its claim under the 2007 CLA) and costs:
Tembusu Growth Fund Ltd v ACTAtek, Inc and others [2015] SGHC 206
(“ACTAtek (HC)”). 1 dismissed the defendants’ counterclaim in its entirety.
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24 The defendants’ appeal to the Court of Appeal succeeded: ACTAtek, Inc
and another v Tembusu Growth Fund Ltd [2016] 5 SLR 335 (“ACTAtek (CA)”).
The Court of Appeal found, amongst other things, that there was no implied
term in the 2012 CLA restricting Al’s use of its proceeds. That meant that
Tembusu had declared a default on 16 May 2012 without any contractual right
to do so. The declaration of default amounted to an anticipatory repudiatory
breach of the 2012 CLA because Tembusu thereby evinced a present intention
not to comply with a future obligation, namely, its obligation under cl 5.1 of the
2012 CLA to convert its loan into equity in ACTNZ upon AI’s listing (see
[13(a)] above).

25 The task now falls to me to assess the damages, if any, which Tembusu

would have to pay to the defendants.

Parties’ cases

26 The defendants’ case on the assessment of damages is that Tembusu’s
breach of contract comprises not only the default which it has now been found
to have declared without basis on 16 May 2012, but also its course of conduct
before and after that declaration, including this very action itself. It is the totality
of that conduct, the defendants say, which caused AI’s failure to list. As a result,
the defendants either lost the benefit of AI’s listing or lost the chance to benefit
from AI’s listing. The defendants refer to this as AI’s “loss of capitalisation”
claim. They put the value of this claim at NZ$30.5m for Al and NZ$14m for
Mr Wan. Al’s claim is said to represent the value of AI’s subsidiaries which Al
would have sold to ACTNZ for NZ$30.5m in exchange for shares in ACTNZ
of equal value. Mr Wan'’s claim is said to represent the loss which he suffered

personally as a result of AD’s failure to list. In addition to the loss of
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capitalisation claim, the defendants also claim damages of approximately

NZ$1.5m for wasted costs incurred in preparing Al for listing.

27 Tembusu’s case in response is that Tembusu’s only breach of contract
was declaring a default on 16 May 2012. Given that the Court of Appeal
characterised that breach as an anticipatory breach of ¢l 5.1 of the 2012 CLA,
the defendants are entitled to compensation only for the loss which they would
have suffered if Tembusu, when the time came, failed to convert its shares into
equity as required by cl 5.1. Alternatively, even if the defendants are entitled to
compensation for the loss flowing from the declaration of default, the
defendants suffered no loss at all. Al still owns its subsidiaries, and there is no
evidence that they are worth any less than they were on or around 16 May 2012,
ie, NZ$30.5m. Even if the defendants did suffer an actual loss, Al has failed to
prove that Tembusu’s breach caused AI’s failure to list because Al has failed to
prove that other actors crucial to the listing process, especially IRG, would have
fulfilled their role even if Tembusu had not breached the 2012 CLA. Finally,
even if Tembusu did cause AI’s failure to list, the defendants failed to act

reasonably to mitigate their losses.

Issues to be determined

28 I have to determine the following two broad issues:
(a) What is the character of Tembusu’s breach of the 2012 CLA?

(b) Did the defendants suffer any loss as a result of Tembusu’s

breach of the 2012 CLA?

29 I turn now to consider each of these issues.
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Issue 1: Character of Tembusu’s breach

30 It was initially not disputed that my task on the assessment of damages
was to quantify the loss which the defendants suffered as a result of Tembusu’s
declaration of default on 16 May 2012. Tembusu accepted this point in its final

set of written submissions filed in the assessment phase.2

31 However, Tembusu changed its position on the second day of oral
submissions on the assessment as a result of considering more carefully the
submissions made to the Court of Appeal in ACTAtek (CA) and the court’s
decision in that case.’* Tembusu now submits that its declaration of default on
16 May 2012 was not in itself a breach of contract. Instead, Tembusu says that
its only breach of contract is its hypothetical breach of its future obligation under
cl 5.1 of the 2012 CLA.* Accordingly, the proper goal of the assessment of
damages is to quantify the losses which flow from that hypothetical future
breach.’ That requires me to consider the losses, if any, which the defendants
would have suffered in the future if Tembusu had, in breach of cl 5.1, refused
to convert Al’s loan into equity upon AI’s successful listings rather than the

losses, if any, which flow from the declaration of default.

32 Tembusu relies on two principal grounds for its new submission. First,
it relies on what it claims to be the proper interpretation of the Court of Appeal’s
decision in ACTAtek (CA) ([24] supra). In that decision, the Court of Appeal
characterised Tembusu’s breach as “an anticipatory breach” (at [110]) and as

“an anticipatory repudiatory breach” [emphasis in original] (at [106]). Second,

2 Tembusu’s Written Submissions dated 6 January 2017 at para 19.

3 Certified Transcript, 27 January 2017, p 33 at lines 17 to 28.

4 Certified Transcript, 27 January 2017, p 28 at line 28 to p 29 at line 8.

3 Certified Transcript, 27 January 2017, p 32 at lines 8 to 11.

6 Thomas Wan’s Affidavit of Evidence-in-Chief dated 9 May 2014 p 773 at para 5.1.

10
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it relies on the principles underlying the doctrine of anticipatory breach,
particularly as set out in the Court of Appeal’s decision in The STX Mumbai and
another matter [2015] 5 SLR 1 (“The STX Mumbai”).

33 I allowed the defendants an opportunity to respond to Tembusu’s new
submission.” It is therefore not unfair to the defendants for me to consider the
merits of that submission. The defendants respond by rejecting Tembusu’s
characterisation of its breach as being a hypothetical future breach of cl 5.1 of
the 2012 CLA. But they go further than merely arguing that Tembusu’s breach
lies instead in its declaration of default on 16 May 2012. Instead, they return to
their principal argument (see [26] above) that Tembusu’s breach of contract in
fact comprises an ‘“‘accumulation of events” occurring even before the
declaration of default.® Accordingly, the defendants argue that, in order to assess
causation and quantify damages, I am not only permitted but obliged to consider
the totality of Tembusu’s conduct, both before and after 16 May 2012 as well
ason 16 May 20129

34 In the usual case of a breach of contract, the proper characterisation of
the breach is significant because it affects the reference point for at least four
issues. The first is causation. The whole point of the causation inquiry is to
consider whether a contract-breaker ought to be liable for a particular head of
loss on the basis that his breach of contract caused it: see Monarch Steamship
Co, Limited v Karlshamns Oljefabriker (A/B) [1949] AC 196 at 226. It is
impossible even to undertake, let alone to determine, the causation inquiry
without first identifying precisely what that breach is and when it took place.

The second is quantification. The quantification inquiry turns on the date on

7 Certified Transcript, 27 January 2017, p 71 at lines 22 to 26.
8 Certified Transcript, 27 January 2017, p 8 at line 24 and p 9 at lines 18 to 20.
0 Certified Transcript, 27 January 2017, p 11 at lines 10 to 12.

11
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which the plaintiff’s loss is to be assessed. The choice of date for the
quantification inquiry determines the market conditions against which damages
will be quantified: see Tredegar Iron and Coal Co (Limited) v Hawthorn
Brothers and Co (1902) 18 TLR 716. And the general rule is that damages
should be assessed as at the date of breach: Johnson and Another v Agnew
[1980] AC 367 at 400H. Third is mitigation. What is loosely referred to (see
[138] below) as the duty to mitigate arises upon breach. In order for the doctrine
of mitigation to fulfil its function, therefore, the inception of the duty to mitigate
cannot be divorced from the breach. The final issue is limitation. It is the breach
of contract which defines when the limitation period for an action in contract

begins.

35 The proper characterisation of Tembusu’s breach in this action is
therefore of significant importance to the causation and the quantification

inquiry which I must undertake on this assessment of damages.

36 In brief, it is my view that Tembusu’s breach in this action was its
declaration of default. Tembusu therefore breached the 2012 CLA on 16 May
2012. That conclusion is, in my view, dictated by both the traditional doctrine
of anticipatory breach as conceived in Hochster v De La Tour (1853) 2 E & B
678 (“Hochster”) and the modern doctrine as set out in the Court of Appeal’s
recent decision in The STX Mumbai. More importantly, it is my view that that
conclusion is the actual result reached by the Court of Appeal in ACTAtek (CA).
I am of course bound by that case both as a matter of precedent but also as
setting the parameters in this action for the very assessment which I now
undertake. But Tembusu is correct to say that, because this is a case of
anticipatory breach, the starting point is that the defendants’ losses should not

be quantified as at the date of the breach, as in the usual case, but as at the date

12
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fixed for Tembusu’s performance of cl 5.1: Roper v Johnson (1873) LR 8 CP
167 at 180.

37 I will expand on these propositions below in two main parts, which
correspond to Tembusu’s two principal submissions on this issue. The first part
considers the issue in the light of the general principles governing the doctrine
of anticipatory breach. The second part addresses the proper interpretation of
the Court of Appeal’s decision in ACTAtek (CA) in the light of those general

principles.

General principles of anticipatory breach

38 The central difficulty in the doctrine of anticipatory breach is that it
entitles a plaintiff to a contractual remedy at a time when the defendant has not
failed to perform any of its obligations under the contract. The principle
contractual remedies in play are the plaintiff’s entitlement to free himself of his
own future contractual obligations to the defendant by terminating the contract
and the remedy of damages to vindicate the plaintiff’s economic interest in the

contract and in its performance.

39 The doctrine is the common law’s pragmatic recognition that it would
be commercially impractical, economically inefficient and, above all, unjust to
require a plaintiff in certain circumstances to wait until the defendant fails to
perform a contractual obligation in order to be entitled to a contractual remedy.

Those circumstances are, broadly speaking, where:

(a) the defendant has either:

(1) evinced a “clear” and “absolute” refusal to perform a
contractual obligation, which may be inferred from conduct

where he has “acted in such a way as to lead a reasonable man

13

Version No 1: 27 Oct 2020 (22:40 hrs)



Tembusu Growth Fund Ltd v ACTAtek, Inc [2017] SGHC 251

to conclude that [he] did not intend to fulfil [his] part of the
contract”: Chilean Nitrate Sales Corporation v Marine
Transportation Co Ltd and Pansuiza Compania de Navegacion
SA (The “Hermosa”) [1982] 1 Lloyd’s Rep 570 at 572 col 2 and
580 col 1; Man Financial (S) Pte Ltd (formerly known as E D &
F Man International (S) Pte Ltd) v Wong Bark Chuan David
[2008] 1 SLR(R) 663 (“Man Financial”) at [155]; or

(i1) disabled himself from performing a contractual
obligation: Hochster at 690—691 and Universal Cargo Carriers
Corp v Citati [1957] 2 QB 401 at 441; and

(b) where a failure to perform that contractual obligation when it fell
due for performance would entitle the plaintiff to terminate the contract
on ordinary contractual principles: see Man Financial at [154] and

[156]-[157].

Where these circumstances are established, the common law allows the plaintiff

to avail himself of an immediate contractual remedy.

40 It is apposite at this time to define certain terms which I use in the
following discussion. I use the term “performance breach” to describe a failure
by a defendant to perform a contractual obligation. Defined in this way, the term
by necessity incorporates a requirement that the time for that obligation to be
performed has arrived. 1 use the term “anticipatory breach” to mean the
circumstances set out at [39] above which entitle a plaintiff to have immediate
access to a contractual remedy even though there is, as yet, no performance
breach by the defendant. I use “repudiation” to mean any conduct which entitles
a plaintiff to terminate a contract. Defined in this way, a repudiation can come

about either because of an anticipatory breach (when the circumstances set out

14
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at [39] above are satisfied) or by reason of a sufficiently serious performance
breach. I use “renunciation” to mean the conduct which I describe at [39(a)(i)]
above, and which can give rise to an anticipatory breach. In Man Financial at
[155], the Court of Appeal used the cognate word “renounce” to describe this
form of repudiation. I use the term “breach of contract” to encompass both
performance breach and anticipatory breach. I do not use the term “actual breach
of contract” at all, because “actual” adds nothing to “breach of contract” but the
possibility of confusion. I prefer instead to use either “performance breach” or

“breach of contract”, depending on the sense intended.

41 While there is broad consensus on the justice and pragmatism of the
doctrine of anticipatory breach, and perhaps even on the circumstances which
trigger its operation, there is an enduring debate as to the conceptual basis
underlying it. Correctly identifying the conceptual basis assists in correctly
characterising the defendant’s breach. That, in turn, has the important practical
implications which I have outlined at [34] above. Thus, for example, if the
conceptual basis of the doctrine suggests that an anticipatory breach takes place
upon repudiation, then Tembusu’s declaration of default is a breach of contract
and it follows that my task in this assessment is to quantify the loss, if any,
which the declaration of default caused to Al. However, if the conceptual basis
suggests that the doctrine does no more than create a present right of action for
a future and inchoate breach, then that might suggest that AI’s damages ought
to be assessed by reference to the loss which it would have suffered as a result
of Tembusu’s hypothetical future breach of cl 5.1 of the 2012 CLA. In the latter
case, and by the same token, any conduct by the defendants which unreasonably
increased their loss before Tembusu’s hypothetical future breach would be

irrelevant to assessing their damages.
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42 There are today two competing theories as to the correct conceptual
basis for the doctrine of anticipatory breach. The traditional theory posits an
implied term in every contract imposing a contractual obligation on each party
to do nothing to the prejudice of the other party inconsistent with their
contractual relationship while that relationship subsists (Hochster at 689, see
below at [47]). The traditional theory thus rests the doctrine’s conceptual basis
on the defendant’s repudiation being an immediate performance breach of that
implied term. That breach then triggers an immediate right to the usual
contractual remedies, including a right to damages assessed on the usual

contractual basis.

43 The modern theory of anticipatory breach, on the other hand, accepts
that each party to a contract has an interest, which subsists throughout the life
of that contract, in the counterparty’s continued and ongoing performance of its
primary contractual obligations. The modern theory holds that this interest is
deserving of legal protection even though it falls short of a contractual right.
The modern theory thus treats an anticipatory breach as a sui generis contractual
wrong necessary to protect that subsisting interest from being defeated by a

repudiation.

44 The important point for present purposes is that both theories treat the
defendant’s repudiation as a breach of contract. That is so even under the
modern theory which treats the repudiation as being a breach of contract without
being a performance breach. Tembusu’s reliance on The STX Mumbai to argue

otherwise is therefore quite mistaken.

45 The Court of Appeal came to the same conclusion in The STX Mumbai
after considering and applying both the traditional theory and the modern theory

of the doctrine of anticipatory breach. Although the court expressed a clear
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preference for the modern theory (at [63]), it did not categorically excise the
traditional theory from Singapore law. That is no doubt because, on the facts of
that case, both theories led the court to the same conclusion. That last point
makes it at least arguable that the preference which the Court of Appeal
expressed for the modern theory in The STX Mumbai is not part of the ratio of
that case. I therefore analyse Tembusu’s new submission (see [31]-[32] above)

on both the traditional theory and the modern theory.

46 I begin with the traditional theory.

Traditional theory: Hochster and Johnstone v Milling

47 In Hochster, the defendant engaged the plaintiff as a courier on a three-
month trip to Europe. One month before they were scheduled to leave, the
defendant told the plaintiff that he no longer required the plaintiff’s services.
The defendant thus repudiated the contract by renouncing it. The plaintiff
brought a claim for damages for breach of contract. What made this case one of
anticipatory breach rather than performance breach is that the plaintiff brought
his action ten days before the trip was to begin, and thus ten days before the

defendant was due to perform his obligation to accept the plaintiff’s services.

48 The Court of Queen’s Bench allowed the plaintiff’s claim. Its reasoning
proceeded by analogy from cases of breach of promise to marry. In those cases,
it had been held that a plaintiff was entitled to bring action as soon as the
promisor married someone else (eg, Short v Stone (1846) 8 QB 358): Hochster
at 688. Those cases could not be explained on the basis that the defendant had,
by marrying someone else, rendered it impossible to perform his promise to
marry the plaintiff. After all, the defendant’s spouse might die before the date

on which the defendant had promised to marry the plaintiff. The cases rested on
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the defendant’s marriage to another being an immediate breach of an implied
obligation to the plaintiff: Hochster at 688—689. It is the breach of this implied
obligation which Lord Campbell CJ held entitled the plaintiff in Hochster to sue
for damages upon the repudiation, even before a performance breach had

occurred. Lord Campbell CJ put it this way (at 689):

[W]here there is a contract to do an act on a future day, there

is a relation constituted between the parties in the meantime

by the contract, and ... they impliedly promise that in the

meantime neither will do anything to the prejudice of the other

inconsistent with that relation. As an example, a man and

woman engaged to marry are affianced to one another during

the period between the time of the engagement and the

celebration of the marriage. In this very case, of traveller and

courier, from the day of the hiring till the day when the

employment was to begin, they were engaged to each other; and

it seems to be a breach of an implied contract if either of them

renounces the engagement.
49 To adapt Lord Campbell CJ’s words to the facts of this case, on the
traditional theory, Tembusu’s declaration of default was to AI’s prejudice and
was wholly inconsistent with any intention on Tembusu’s part to perform its
remaining obligations under the 2012 CLA. In fact, Tembusu had only one
remaining obligation, which was its obligation to convert its loan into shares in
Al upon AI’s business being transferred to ACTNZ and listed. The declaration
of default was therefore an immediate performance breach by Tembusu of an
implied term of the 2012 CLA that Tembusu would not renounce that
obligation. Some would say, along these lines, that Tembusu had a contractual
duty under an implied term not to repudiate the contract, and that it breached
that duty: see J W Carter, Carter’s Breach of Contract (LexisNexis

Butterworths Australia, 3rd Ed, 2011) (“Carter”) at para 7-20.

50 On the traditional theory, therefore, the court’s task in assessing

damages for anticipatory breach is the same as its task in assessing damages in

18

Version No 1: 27 Oct 2020 (22:40 hrs)



Tembusu Growth Fund Ltd v ACTAtek, Inc [2017] SGHC 251

the usual case of a performance breach. The court is required to consider the
loss, if any, which Tembusu’s declaration of default on 16 May 2012 caused Al
to suffer. It follows that assessing the damages does not require considering the
loss caused by Tembusu’s failure to perform the future obligation which it
repudiated. This very point was made by Lord Denning MR in Maredelanto
Compania Naviera SA v Bergbau-Handel GmbH, The Mihalis Angelos [1970]
3 WLR 601 (“The Mihalis Angelos™) at 612H when he said, “Seeing that the
renunciation itself is the breach, the damages must be measured by
compensating the injured party for the loss he has suffered by reason of the

renunciation” [emphasis added].

51 Therefore, Tembusu’s new submission fails on a straightforward

application of Hochster.

52 But Hochster contained within it an ambiguity. The ambiguity is to do
with whether some conduct on a plaintiff’s part is necessary in order to convert
the defendant’s renunciation into a breach of contract. A narrow reading of
Hochster is that it does not. On this view, Hochster rests liability for anticipatory
breach entirely on a defendant’s performance breach of an implied term. On that
reading, therefore, Hochster does not require a plaintiff to “accept” the

defendant’s renunciation in order for it to give rise to a breach of contract.

53 But Lord Campbell CJ in Hochster did accept (at 693) the argument that
the plaintiff in the 1831 case of Planché v Colburn (1831) 8 Bing 14 had
succeeded in recovering compensation for the part-performance he had
undertaken before the defendant’s renunciation because the plaintiff had
“treat[ed] the renunciation of the contract by the defendants as a breach”. On
this reading, therefore, the rule in Hochster requires some additional conduct by

the plaintiff in order to convert a renunciation into a breach of contract.
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54 Soon after Hochster, the traditional theory explicitly embraced the
requirement of acceptance. In Johnstone v Milling (1886) 16 QBD 460, Lord
Esher MR denied that a defendant’s renunciation is a breach of contract in itself
and asserted that a renunciation constitutes a breach only when accepted by the
plaintiff (at 467):

[A] renunciation of a contract, or, in other words, a total refusal

to perform it by one party before the time for performance

arrives, does not, by itself, amount to a breach of contract but

may be so acted upon and adopted by the other party as a

rescission of the contract as to give an immediate right of

action. When one party assumes to renounce the contract, that

is, by anticipation refuses to perform it, he thereby, so far as he

is concerned, declares his intention then and there to rescind

the contract ... The other party may adopt such renunciation of

the contract by so acting upon it as in effect to declare that he

too treats the contract as at an end, except for the purpose of

bringing an action upon it for the damages sustained by him in

consequence of such renunciation.
55 The requirement for a plaintiff to accept a defendant’s repudiation in
order for the repudiation to amount to a breach of contract is now part of the
traditional theory: see eg, Golding v London & Edinburgh Insurance Company,
Ltd [1932]43 Lloyd’s Rep 487 at 488 col 2. Modern statements of the traditional
theory therefore embed acceptance of the repudiation by the promisee, and
thereby a termination of the contract, into the definition of anticipatory breach.
Thus, Prof ] W Carter defines an anticipatory breach as that which occurs when
“a promisee validly terminates the performance of a contract for a repudiation
prior to the arrival or expiry of the time for performance by the promisor”:
Carter at para 7-08. In his masterly Anticipatory Breach (Hart Publishing, 2011)
— a monograph which the Court of Appeal described as “brilliant” in The STX
Mumbai at [40] — Prof Qiao Liu analyses the common law rule which requires
acceptance in order to convert a repudiation into a breach. He calls it the breach-

conversion rule and regards it as a rule which ought now to be abandoned (at pp

28-30).
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56 As shall be seen (at [78] below), one of the quirks in the facts of this
case is that Al has never explicitly accepted Tembusu’s declaration of default
and terminated the contract. The absence of acceptance in this case means that
Tembusu may be right to say, pace Lord Esher MR, that its declaration of
default was no breach at all, and that the only true breach in this action is
Tembusu’s hypothetical future breach of cl 5.1 of the 2012 CLA. But even on
that analysis, the causation inquiry is to be conducted with the repudiation as its
reference point: the court must still assess the damage sustained by Al “in
consequence of” (in Lord Esher MR’s words) Tembusu’s repudiation of the
2012 CLA, namely, its declaration of default on 16 May 2012. This is so even
if the repudiation “does not, by itself, amount to a breach of contract” (Lord

Esher MR’s words again).

57 The reason that the repudiation is treated as the reference point for
assessing loss is connected to the reason for the rule in Hochster itself. Hochster
recognised the doctrine of anticipatory breach out of a pragmatic judicial desire
to maximise the freedom of labour and capital: Paul Mitchell, “Hochster v De
La Tour (1853)” in Landmark Cases in the Law of Contract (Charles Mitchell
and Paul Mitchell eds) (Hart Publishing, 2008) at pp 156 to 157; Bunge SA v
Nidera BV [2015] 3 All ER 1082 (“Bunge”) at [12] per Lord Sumption. If the
law postponed the plaintiff’s right to seek a contractual remedy until the time
for the defendant’s performance arrived, and forced him to be ready to perform
his own obligations in the interim in case the defendant ever reversed his
repudiation before committing a performance breach, the law would be
positively preventing the plaintiff from redeploying his labour or capital in the
meantime by contracting elsewhere. That would be inefficient for the economy
as a whole. So the law allows the plaintiff an immediate contractual remedy.

But the law allows that benefit to the plaintiff only because the defendant’s
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repudiation means that the plaintiff has lost his original opportunity under his
contract with the defendant. The defendant’s repudiation and consequent non-

performance is therefore the event by which that loss is assessed.

58 Assessing the quantum of that loss, however, is a different question.
Tembusu is correct to say that in cases of anticipatory breach, quantum is
generally assessed as at the time fixed for performance of the obligation which
has been anticipatorily breached.!® This is the rule laid down in Roper v Johnson
([36] supra) and affirmed in The Law of Contract in Singapore (Andrew Phang
Boon Leong gen ed) (Academy Publishing, 2012) (“The Law of Contract™) at
para 22.009, which Tembusu cites. If the assessment is done before the time for
performance has arrived, the court will usually be prepared to make an
assessment of the loss sustained based on projections and forecasts: Melachrino

and Another v Nickoll and Knight [1920] 1 KB 693 at 699.

59 In this regard, it may be said that the rule in Roper v Johnson supports
Tembusu’s argument that the breach which triggers compensation in cases of
anticipatory breach is the hypothetical future performance breach. The usual
rule for assessing loss caused by performance breach is that damages are
assessed at the time of the breach (see [34] above). If damages for anticipatory
breach are to be assessed as at the date of the hypothetical future performance
breach, does that not mean that it is that breach which is the breach of contract
for which compensation is awarded? The answer is no. The better view is that
the doctrine of anticipatory breach is willing to examine the consequences of
the repudiation even though the repudiation is not a performance breach. For
the point of the doctrine is to permit the plaintiff to turn his labour or capital

towards alternative productive endeavours. That is why the plaintiff comes

10 Certified Transcript, 27 January 2017 p 40 at lines 14 to 24.
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under a duty to mitigate from the time he accepts the repudiatory breach and
terminates the contract, not from the time in the future fixed for performance of
the obligation which has been repudiated: Bunge at [12]. And to achieve a fair
assessment of the losses suffered as a result of the repudiation, those losses
ought to be assessed as at the time fixed for performance, where the plaintiff
would have obtained what he had bargained for: Robinson v Harman (1848)
1 Ex Rep 850 at 855. The compensatory principle and the duty to mitigate thus
work together justly to give the plaintiff what he bargained for less the losses

he could reasonably have avoided.

60 The reason for the difference between the reference point for the
causation inquiry and the quantum inquiry in cases of anticipatory breach is
perhaps best explained by a line of criticism of Hochster in the academic
literature. It has been said that Hochster could have achieved the goals of the
doctrine of anticipatory breach by holding that the defendant’s repudiation gave
the plaintiff an immediate right to terminate the contract but no right to sue for
damages until there was a performance breach, as there is no necessary
connection between these two consequences of the repudiation: Edwin Peel,
Treitel: The Law of Contract (Sweet & Maxwell, 14th Ed, 2015) at para 17-080.
But even if making damages available immediately upon repudiation goes
beyond the minimum necessary for the doctrine to achieve its purpose, any
injustice which accelerating the right to damages creates is ameliorated by
assessing those damages as though the plaintiff had been required to wait for
the foreshadowed performance breach to eventuate. Therefore, there is nothing
incoherent about the doctrine regarding the repudiation as the event which
precipitates the loss on the one hand, and in assessing the quantum of that loss

at the time fixed for performance of the repudiated obligation on the other.

23

Version No 1: 27 Oct 2020 (22:40 hrs)



Tembusu Growth Fund Ltd v ACTAtek, Inc [2017] SGHC 251

61 To sum up, the traditional theory on the doctrine of anticipatory breach
offers no assistance to Tembusu’s submission that its only breach of contract is

its hypothetical future breach of ¢l 5.1 of the 2012 CLA.

The modern view: The STX Mumbai

62 Tembusu’s submission also relies on the modern theory of anticipatory
breach as set out by the Court of Appeal in The STX Mumbai (see [32] above).
Tembusu submits that 7he STX Mumbai signals a “slight shift in focusing on
how one actually analyses the anticipatory breach”. ! In fact, the shift in The
STX Mumbai in conceptualising the doctrine of anticipatory breach is
fundamental, not slight. But it remains the case that there is no support in that

case for Tembusu’s submission.

63 The primary question before the Court of Appeal in the STX Mumbai
was whether a plaintiff who had performed all of its obligations under a contract
— and on whose part, therefore, the contract had become an executed contract —
could rely on the doctrine of anticipatory breach to bring an action against a
defendant who had evinced an inability to perform an obligation which lay in
the future when the action was commenced. The defendant’s argument was that
the doctrine of anticipatory breach contained within it an exception which
prevented a plaintiff who had no obligations left to perform from suing the
defendant until the defendant committed a performance breach. One argument
for the exception was that, where a contract — either by its terms or by the way
in which the plaintiff has on the facts of a particular case rendered performance
—leaves no obligations resting on the plaintiff in the future, the underlying
justification for the doctrine of anticipatory breach is missing, A plaintiff who

has performed all of his obligations has, by definition, no future obligations to

I Certified Transcript, 27 January 2017, p 39 at lines 8 to 9.

24

Version No 1: 27 Oct 2020 (22:40 hrs)



Tembusu Growth Fund Ltd v ACTAtek, Inc [2017] SGHC 251

the defendant to be released from performing. There is therefore no need in a
case of this nature for the law to promote the objects of the doctrine (see [32]
above) by allowing the plaintiff an accelerated right to terminate the contract.
Another way of putting the argument is that the doctrine of anticipatory breach
cannot apply where there is no interdependency of future contractual obligations
between the plaintiff and the defendant, either because the plaintiff had no
obligations at all under the contract to begin with or because the plaintiff has,

by the time of the repudiation, performed all that it is obliged to do.

64 In The STX Mumbai, the judge at first instance struck out the action,
holding that the doctrine of anticipatory breach was not engaged at all because
there had been no repudiation by the defendant. However, she accepted obiter
that the doctrine of anticipatory breach could not apply to a contract which is
executed on a plaintiff’s part. The Court of Appeal reversed the decision,
holding that on both the traditional and the modern theory, it is not plainly and
obviously unsustainable to argue that the doctrine of anticipatory breach applies

in exactly the same way to both executed and executory contracts.

65 The Court of Appeal in The STX Mumbai viewed the modern theory of
anticipatory breach as its preferred conceptual basis for the doctrine (at [63]).
The STX Mumbai therefore deprecates the attempt to conceptualise an
anticipatory breach either as a real breach of a fictional implied term or as a
fictional breach of a real but future obligation. The preferred view sees
anticipatory breach as a species of breach of contract even though there is no
performance breach. Viewed that way, an anticipatory breach of a contract can
take place whether the contract is unilateral, executed or executory. The court
considered this direct approach to be a less convoluted and less artificial way to
explain how the doctrine allows an immediate right of action in the absence of

a performance breach. The repudiation is a present breach of contract, albeit
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notified to the plaintiff in advance of any performance breach of that contract,
which justifies the plaintiff in electing to treat the contract as discharged: The

STX Mumbai at [51].

66 Once it is accepted that an anticipatory breach is just as much a breach
of contract as a performance breach, the difficulties (see [38] above) which beset
the doctrine of anticipatory breach are said to disappear. For one, allowing the
plaintiff to sue for damages at once is perfectly explicable on the basis that the
repudiation is in itself deemed to be a breach of contract. Further, the breach-
conversion rule disappears (see [55] above), and with it the anomaly of

including an element of the plaintiff’s conduct in defining anticipatory breach.

67 This conception is strictly speaking not new. As I have alluded to at [50]
above, Lord Denning MR expressed a similar view in The Mihalis Angelos at

612F-H:

The cause of action is not the fut